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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during. the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of |

duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final-

products under the provisions of this Act or the.Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under |
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescrlbed under Section
35-EE of CEA, 1944, under Major Head of Account. : :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount

involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA 1944 an appeal lies 1o :-
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the special bench of Custom, Excise & Service Tax Appellate Trlbunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classmca’uon valuation and.
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To the west regional bench of Customs, Excise & Service -Tax Appellate Tribunal

- (CESTAT) at 0-20, New-Metal Hospital Compound Meghani Nagar, Ahmedabad : 380

016. in case of appeals otherthan as mentioned in para—2(|) (a) above.
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The appeal to the Appellate Tribunal shall be filed in’ quadruplicate in form EA-3 as
prescribed under Rule 6 of Cenftral Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each 0O.1.0. should be

‘paid in the aforesaid manner not withstanding the fact that the one appeal to the

Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended. o
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Attention in invited to the rules coverihg these and other r,éla"ced matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

- pre-deposit is @ mandatory condition:for filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiService Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D; .
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agairiwst this Ordfef shall lie before the Tribunal on payment of 10%:
of the duty demanded where duty or duty and penalty are in dispute, or penalty, rpenalty

alone is in dispute.”
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ORDER IN APPEAL

The subject appeals are filed by M/s. Urmin Products Pvt. Limited,48,
Changodar Industrial Estate, Bavla Road, tal- Sanand,Dist-Ahmedabad
(Hereinafter Referred To As ‘The Appellant) Against the OIO No.2479/Rebate /2015 and

0IO no.01to4/Rebate/2016 (hereinafter referred to as ‘the impugned orders’) passed by

the Assistant Commissioner, Central Excise,Div-1V, Ahmedabad-II (hereinafter referred
to as ‘the adjudicating authority). The appellant is engaged in the manufacture of
goods falling under Tariff Heading No.24 of the Central Excise Tariff Act 1985. They
are Also availing CENVAT credit under CENVAT Credit Rules, 2004.

.2, Brief facts of the case is that the appellant has filed various rebate claims
 amounting to Rs. 1,54,129/- and Rs. 553771/~ for duty paid on goods cleared
under DRAWBACK scheme. The appellant has submitted documents along with the
rebate claim. Durihg the scrutiny, a query memo raised, and also SCN issued.
Same were decided vide above OIO’s and claim of only Rs.53148/- was sanctioned
and rest of the claims were rejected.

3. Being aggrieved with the impugned orders the appellant preferred this appeal on
the following main grounds.

a. It has been recorded that the appellant had not submitted any written reply,
when the facts revealed that the written submissions were filed by them on
09.06.2015 itself. |

b. The adjudicating authority has recorded that the rebate claim was filed with the
office of improper authority. In the present case, the appellant being the

manufacturer of the export goods and the adjudicating . authority having

jurisdiction over the factory of the appellant, the claim was filed with the proper

authority.

c. it is submitted that filing of rebate claim is procedural.Even if the adjudicating
" authority was not the proper authority, it is incumbent on his part to have either
forwarded the said claim to the proper authority, or should have returned the claim
to the appellant. |

d. The adjudiéating authority in para 8.1 of his findings has referred that the
during the scrutiny , it was noticed that the export was made under drawback
scheme under "A" category i.e. not availing Cenvat credit and therefore the said
rebate claim do not have merits to be sanctioned by his office. The appellant at
this stage refers to the provisions of Rule 18 of the said Rules, which stipulates
that where the gobds are exported and its duty paid character is not in dispute, the
rebate is required to be given to the exporter.

e. They relied 6n the case laws 1.GOI in the case of Jubilant Organosys Ltd.
reported at 2012 (286) E.L.T. 455 (GOI). 2.GOI -Shreyas Packaging reported at 2013

(297) E.L.T. 476 (G.O.I), 3. The Hon'ble High court of Madras in the case of /

Shashun Pharmaceuticals Ltd. reported at 2013 (291) ELT 189 (Mad.)
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' 4, Personal hearing was held on 20-12-16. Shri N.K.Tiwari & V.Shah C.A. attended
- Personal hearing on behalf of the appellant. He reiterated written submissions and also
submitted citations. I have gone through all records placed before me in the form of
SCN’s,the impugned orders and submissions made by the appellant. I proceed to decide
the matter regarding the admissibility of rebate under the pro%/'isions of the law.

5. I find that, the Cenvat Credit of raw materials have been availed by the

Manufacturer Exporter and not by the Merchant Exporter. Exporter As well as appellant
has declared the same vide Sr. No. 3 of the ARE-I involved. As per copies of shipping bills
filed by the appellant, it is clear that the Merchant Exporter, has availed drawback
under DBK schedule A i.e. drawback rate when Cenvat facility is not availed". Rate of
category A drawback is on higher side in comparison to B category, it includes the
Excise portion. Also The merchant exporter is availing drawback of excise portion.

6. I find that, The provisions of Notification No 92/20 12-Customs-(NT) dated: at
Para 6 it is provided that :- '

The ﬁgitres shown under the drawback rate and drawback cap appearing below the column

O

"Drawback when Cenvat facility has not -been availed" refér to the total drawback

(customs, central excise and service tax component put together) allowable and those

appearing under the column "Drawback when Cenvat fe."lliv has been availed" refer to the
drawback allowable under thé Cusfoms component The difference between the two columns:
refers to the central excise _arid service Lux component of drawback If the rate indicated is
the same in both the column, it shall mean that the same pertains to only customs component

' and is available irrespective of whether the exporter has availed of Cen vat or not.

6. 1 find that, In the instant case the rate of drawback in category A and B for

chapter Column 'A": Drawback when Cenvat facility has not been availed -,Column B

Drawback when Cenvat facility has been availed, The Merchant Exporters has claimed the

O Draw back at the rate prescribed in column 'A'ie. Drawback when Cenvat facility has not

\ been availed . the appellant has misstated the facts during submission of rebate
claims, Looking into the copies of ARE-1 and shipping bills and relevant provisions oflaw, 1

& | find that the appellant claimed the drawback in category A which pertains to "Drawback

‘ when Cenvat facility has not been availed, In this case the manufacturer is availing

Cenvat Credit hence it is found m‘egula_r.

7. On the basis of foregoing discussion, I find that the case laws mentioned by the

.appellant are not applicable in this case. Hence, the manufacturer has availed Cenvat

Credit of raw materials as declared by them at Sr. No 3 of the declaration in ARE-1s and

made the payment at the time of clearances of final products for export. On the other
hand appellant again taken back these input credit by way of drawback. A situation has

arisen where the manufacturer is availing Cenvat of inputs, the merchant exporter is

%o

‘ ' claiming drawback of excise portion also and fraudulently declaring 'A' in the shipping
bill (when Cenvat credit is not availed) .Further, I find that, Declaration is filed to the effect
that no separate claim for duty under Rule 18 of Central Excise Rule, 2002, has been or
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will be made, as well as, no claim for refund / rebate of duty has been or will be made
under the Customs & Central Excise duty 'drawback Rules, 1995 by the appellant.
Therefore, when the merchant exporter is availing drawback of excise portion, the
appellant is not eligible for rebate of duty as per provision of Rule 18 of Central Excise ;
Rules,2002 read with Notification No 19/2004CE-NT dated 06.09.2004 . : y

8. In yiew of the foregoing discussion and findings, I uphold the impugned Orders
and disallow both the appeals filed by the appellant. oo {
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9. The appeal filed by the appellant stand disposed off in above terms.
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Central excise, Ahmedabad.

Attested

By Regd. Post AD.

M/s. Urmin Products Pvt. Limited, , o~
48, Changodar Industrial Estate, ' O
Nr, Besan Factory,
Bavla Rood, Changodar,
Tal- Sanand, .
Dist-Ahmedabad.

Copy to: " ' |
The Chief Commissioner, Central Excise, Ahmedabad.
The Commissioner, Ce_ntral Excise, Ahmedabad-II.

The Dy. Commissioner, Central Excise, Div-1V, Ahmedabad-II

The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

P.A. file.

Guard file.




